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To the Honorahle Judges of the Circuit Court of Ap-

peals of the United States for the Ninth Judicial

Circuit

:

Having carefully examined the opinion of the

Honorable Court, we think that, with propriety, we
may ask the court to consider whether this case be

not one in which it will be proper to grant a re-hear-

ing to the appellee upon the ground that

:



No award of dama2:es should be made to any of

the parties who have failed to file claims as pre-

scribed by the Rules of the District Court of the

Western District of Washington and the Rules of

the Supreme Court of the United States, and who

have not testified or offered any proof in support

of any claims for damages they may have had.

It is true that the District Court entered an or-

der on the 9th day of March, 1908, permitting the

filing of a joint answer, and that such answer was

served as required in such order on the 20th day of

March, 1908. On the 23rd day of March the court

entered an order directing the issuance of a moni-

tion, which monition commanded all persons claiming

any loss, damage or injury arising out of, or occa-

sioned by, the voyage in question, to appear before

the Commissioner, appointed by the court, and make

due proof of their claims. On the same day, to-wit:

March 23rd, the Court entered an order of reference

directing that proof of said claims and the contest

thereof, if any, be made before the Commissioner as

prescribed by the rules and practice of the court.

It thus appears that subsequent to the order permit-

ting the filing of a joint answer and service of the

latter, the court entered further orders directing

that proof of claims be made before the Commis-



sioner m\d tliat siidi proof, and contest of the claims,

be made as prescri])ed by the District Court Eules.

Tlie alleo'ed claimants failed to comply with such

orders, for Rule 85 provides: ''Proof of claims pre-

sented to tlie Connnissioner shall be made by or be-

fore the return day of the monition by affidavit spe-

cifying the nature, grounds and amounts thereof,

the particular dates on which the same accrued, and

what, if any, credits were given thereon, etc. Any

claim so objected to must be established by further

prima facie proof on notice to the objecting party as

in ordinary cases."

First: No proof of claim to the Commissioner

was made by any claimant hjj affidavit. Other than

the joint answer no claim was made, and yet the or-

der directing proof thereof by affidavit was entered

by the court subsequent to the order permitting the

joint answer and its service in the case. The order

directing j)roof by affidavit mvist be given some sig-

nificance, must have been intended to have had some

effect, and yet the only effect it could have, called for

a compliance not made or pretended to be made by

any of the alleged claimants. It is in this respect

that we cannot but feel that there was a total failure

on the part of the alleged claimants, and that they

had no sufficient standing in the proceeding.



Second: Assuming, without so admitting, that

the joint answer was sufficient without compliance

with the rule requiring ^^proof b,y affidavit," yet, if

it were so, such claims were objected to by the ap-

pellee, and upon such objection the rule (85) re-

quired that such claims must be established by fur-

tlier prima facie proof on notice to the objecting par-

ty as in ordinary cases. The only further proof of-

fered to establish such claims was the testimon}^ of

F. C. Avery, Hade Eoark, Emil Stank, A. C. John-

ston, Patrick Eeclmond and William Lundberg in

support of their own respective claims. No proof or

testimony was offered by any of the remaining twen-

ty-six alleged claimants, and so far as the record

shows, these twenty-six may have suffered no dam-

age in any respect whatsoever. So far as the record

shows, these tw^enty-six may have had first class

accommodations and received treatment of the

highest order; so far as the record sliows

they may in the meantime have passed this life.

The rule prescribes that the claims shall be

established by further proof on notice to the

objecting party, and yet as against the ^Hwent}-

six," appellee had no notice of any proof of

claim of damages suffered by them. Of the six

claimants who testified, appellee had an opportunity



to examine them as to damages suffered by them, but

no such opi^ortunitv was given it as against those

who did not appear. That there was no pretense of

any ^^ further proof" to establish their alleged claims

was so considered by the Commissioner before wdiom

proof was ordered to be made. Rule 85 provides:

^^The Commissioner shall, on the return day of the

monition, file in open court a list of all claims pre-

sented to him." Rule 55 of the Supreme Court pro-

vides that the Commissioner shall make report of

the claims so proven. The Commissioner did make

such report, and his certificates recites

:

^^I further certify and report that proofs were

made before me as Commissioner in the above en-

titled court, for the following claimants, in support

of their respective claims, viz: F. C. Avery, Hade

Roark, Emil Stank, A. C, Johnston, Patrick Red-

mond and William Limdberg/' No reference is

made to any proof of claim by any of the remaining

^^ twenty-six," and in this respect the record bears

out the report of the Commissioner. And yet the

court went bevoncl the Commissioner and awarded

damages to alleged claimants who had made no legal

prima facie joroof on notice to the petitioner, and

without any opportunity to contest any such claims.

Our contention goes not merely to the want of pre-



8

sentation of proper claims, but to a total failure of

proof in support of any sucli alleged claims. Want

of such proof is not waived, and the judgment in this

case without such proof, we cannot but feel, is taking

property without due process of law.

This case is distinguished from the Oregon, 133

Fed. 609, in that objection was therein made by

claimant to the taking of further proof, and no suf-

ficient error was assigned. In the case at bar error

was so assigned as to each of the particular claim-

ants and the insufficiency of the evidence to justify

the decree in favor of each was pointed out.

And finally, we respectfully suggest that the

court again consider the points taken in our brief

filed in the case, that there were no proper claims pre-

sented, and that there was no proof in support of any

of the claims of the alleged claimants other than the

six who appeared and testified.

Wherefore, upon the foregoing grounds, this

appellee and petitioner respectfully prays this Hon-

orable Court to grant to it a re-hearing of said cause.

W. H. BOGLE,

CHARLES P. SPOONER,

IRA A. CAMPBELL,
Proctors for A|)pellee and Petitioner.
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I, Ira A. Campbell, of counsel for the appellee

herein, do hereby certify that in my judgment the

foregoing petition for a re-hearing is well founded,

and that the same is not interposed for delay.

t




